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PACIFIC NORTHWEST: 

UPDATED STATUTES OF REPOSE vs. STATUTES OF LIMITATION! 

STATUTES OF REPOSE FOR 
IMPROVEMENTS TO REAL 

PROPERTY 

Normally, a statute of repose is an 
expression by the state legislature as to how 
far back one may look from the date the 
cause of action arises to have a valid cause 
of action. To put it into the real property 
context, the statute will dictate hoW far back 
in time an entity that is involved with 
construction or design of improvements to 
real property will be liable for a construction 
defect causing a property loss. 

In contrast, a statute of limitations is the 
period by which suit must be filed from the 
date the cause of action arises. Moreover, 
the statute of repose is backward looking, 
while the statute of limitations is forward 
looking (Figure 1). 

There are several exceptions to these 
caveats. In Oregon, for example, the statute 

of repose for improvements to real property 
also requires that suit be filed within the ten 
year repose period. 

Additionally, the date the cause of action 
accrues will depend upon both the state and 
the type of claim involved. As an example, 
in Washington, the cause of action for 
breach of a construction contract arises at 
the date of breach rather than the date of 
discovery (unless the defect is latent), but 
the absolute limitations period on such a 
claim coincides with the statute of repose 
(even in the case of a latent construction 
defect (Figure 2). See 1000 Virginia, Ltd. 
Partnership v. Vertecs Corp., 153 Wn.2d 
566, 146 P.3d 423 (2006) and RCW 
4.24.126(g). However, a cause of action 
based on negligence will arise on the date of 
discovery (or the date that the insured 
should have discovered the problem). This 
latter date is usually the date of loss (Figure 
1). 

I fn 2008, a similar article on Pacific Northwest Statutes of Rep,9se appeared in The Property Subrogation Report, 
Vol .. XIV, No.2. However, there have been changes since then to Oregon ' s statute ' of repose for 'product liability civi l 
c laims. Because of this, we have revised the article to update those changes. . . 
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Real property statutes of repose for the 
Pacific Northwest may be summarized as 
follows: 

1. Washington CReW 5.16.310): Six years 
from substantial completion of construction. 

2. Oregon CORS §12.136): Ten years from 
substantial completion of construction (suit 
must also be filed by that time). 

3. Idaho (Ie §5-241): Six years from 
final completion of construction. 

It should also be noted that the term 
"substantial completion of construction" and 
"final completion of construction" are terms 
of art and thus, if the dates are close, the 
progress of the construction project needs to 
be examined carefully. 

STATUTES OF REPOSE AND 

LIMITATIONS IN NEGLIGENCE AND 
PRODUCT LIABILITY CLAIMS1 
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1For Washington and Idaho; Oregon's statute of repose for both 
improvements to real property an d for product lia bility mand ate that 
suite be brought within the applicable repose period. 

(Figure 1) 
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WASHINGTON STATUTE OF REPOSE AND 
LIMITATIONS IN CONSTRUCTION DEFECT 

CLAIMS BASED UPON BREACH OF CONTRACT 
CAUSE OF ACTION 

---6 YEARS ---
SUBSTANTIAL COM PLETION 
OF CONSTRUCTION OR 
TERMINATION OF SERVICES, 
WHICHEVER IS LATER 

BOTHLOSS AND SUIT 
FILING (OR SERVICE) 
MUST OCCUR WITHIN 
THE GYEAR PERIOD 

(Figure 2) 

PRODUCT STATUTES OF 
LIMITATION AND REPOSE 

In the Pacific N Olihwest states, product 
liability has both its own statute of repose 
and statute of limitations. Often, these 
statutes of limitation are shorter than the 
statute of limitations that would be 
applicable to a property claim that was 
based on a cause of action other than 
product liability. 

These limitation periods may be 
summarized as follows: 

1. Washington Product Liability Act 
(RCW Chapter 7.72): 

a. Product Statute of Repose - there 
is a rebuttable presumption that the product 

is beyond its useful safe life if it IS more 
than 12 years old. 

b. Statute of Limitations: Three 
years from the date of discovery (or when 
should have been discovered). 

2. Oregon (ORS §30.905): 

a. Product Statute of Repose - A 
product liability civil action must be 
commenced before the latter of: 

i) Ten years after the date on 
which the product was first purchased for 
use or consumption; or 

ii) The expiration of any statute of 
repose for an equivalent civil action in the 
state III which the product was 
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manufactured, or, if the product was 
manufactured in a foreign country, the 
expiration of any statute of repose for an 
equivalent civil action in the state into which 
the product was imported. ORS §30.905(2). 

b. Statute of Limitations - A product 
liability action must be commenced not later 
than two years from the date of discovery 
(or when should have been discovered). 
ORS §30.905(l) 

3. Idaho (IC §6-1300, et seq.): 

a. Product Statute of Repose - there 
is a rebuttable presumption that the product 
is beyond its useful safe life if it is more 
than 10 years old. 

b. Statute of Limitations: Property 
damage claim must be brought within two 
years from the time of the occurrence, act or 
omISSIOn (see IC Sections 6.1403 and 5-
219). 

In both Washington and Idaho, the 
statutes of repose contain a rebuttable 
presumption that the product is beyond its 
useful safe life if it is older than 12 years in 
Washington and 10 years in Idaho. This 
presumption may be overcome by a 
preponderance of the evidence. 

For example, consider the product failure of 
a major piece of equipment used in 
manufacturing which is more than 12 years 
old. Such a machine is very expensive and 
expected to be operated safely for at least 30 
years. Under these circumstances, it is 
wholly reasonable to assume that the useful 
safe life of such a machine is well in excess 
of the presumption period under the statute. 
This can be contrasted with the failure of a 
small household appliance, such as a coffee 
maker. In this latter case, the presumption 
respecting useful safe life may be much 
more difficult, if not impossible, to 
overcome. 

NOTE: Each case turns on its own facts and the 
applicable law at the time. The foregoing should 

not be relied upon for legal analysis. To determine 
the subrogation potential of a large loss in 

Washington, Oregon or Idaho, contact 
Tom Wolfe at 206.682.4488 or 
tom.wolfe@thewolfefinn.com. 
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